THE RECORD 


OF THE ASSOCIATION OF THE BAR 
OF THE CITY OF NEW YORK 


VOLUME 6 as WINS rae HS NUMBER 8 
 APXE! ¥ 


Association Activities 
Calendar 


Contemporary Problems of Atomic Energy 
by J. Robert Oppenheimer 


Recent Decisions of the United States 
Supreme Court 
by Howard C. Buschman, Jr. and Fred N. Fishman 


Committee Report 
American Investments Abroad 


The Library 


MARCH 1951 








An opportunity to discuss our various 


services with lawyers is always welcomed by 


City Bank Farmers Trust Company. 


EXECUTOR CUSTODIAN OF SECURITIES 
MANAGEMENT OF INVESTMENTS TRUSTEE 


TRUSTEE UNDER PENSION AND PROFIT 
SHARING PLANS 


TRANSFER AGENT FISCAL AND PAYING AGENT 
REGISTRAR 


TRUSTEE UNDER CORPORATE INDENTURES 


MORTGAGE MANAGEMENT 


City Bank Farmers 
cumun wen L7USL Company 





Head Office: 22 William Street, New York 


Uptown Office: 640 Fifth Ave. at 51st Street; Brooklyn Office: 181 Montague Street 


Information may be obtained through any branch 
of The National City Bank of New York 


MEMBER FEDERAL DEPOSIT INSURANCE CORPORATION 








S&S. & 8 «aa 


= 





et 





THE RECORD 
OF THE ASSOCIATION OF THE BAR 
OF ‘THE CITY OF NEW YORK 





EDITORIAL BOARD 


WHITNEY NorTH SEYMOUR Pau B. De Witt FREDERICK P. Haas 
President Executive Secretary Secretary 


THE RECORD is published at the House of the Association, 42 West 44th Street, New York, 18. 





Volume 6 March 1951 Number 3 


Association Activities 


THE LAWYERS Placement Bureau has reported that, during Janu- 
ary, a greater number of registrants were referred to employers 
and a greater number of applicants were placed in positions than 
during any other month in its history. 

It is assumed that the 70% increase in the rate of placements 
may be due largely to the present manpower situation, since a 
number of employers have been requesting replacements for as- 
sociates recalled to active military duty. If this assumption is cor- 
rect, it is probable that an increasingly large number of employers 
will, in the future, find it both advantageous and necessary to use 
the services of this Bureau. 

Samuel L. Rosenberry has been designated as Chairman of the 
Joint Committee on the Lawyers Placement Bureau. Mr. Rosen- 
berry succeeds S. Hazard Gillespie, Jr., Chairman since the organ- 
ization of the Bureau. 

o@Mo 


Tue Measure sponsored by the Association to relieve congestion 
in the Supreme Court by the assignment to the Supreme Court 
of judges of the City Court and the Court of General Sessions 
passed both the Senate and the Assembly. These bills were in- 
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troduced in the Senate by Senator Pliny W. Williamson and in 
the Assembly by Assemblyman John R. Brook. 

The other measures constituting the Association’s current legis. 
lative program are as follows: 

S. Int. 109 (Mitchell), A. Int. 129 (Morgan): To bar judges 
running for non-judicial office. 

S. Int. 724 (Mitchell), A. Int. 895 (Morgan): To amend the do- 
mestic relations law in regard to adoption. 

S. Int. 723 (Mitchell), A. Int. 759 (Brook): To amend the New 
York City Municipal Court Code in relation to the enforcement 
and collection of judgments for small claims. 

S. Int. 1080 (Williamson): To require secretaries of Justices of 
the City Court to be lawyers. 

S. Int. 1081 (Williamson): To permit the use of a declaration 
that a written statement is made under penalty of perjury as al- 
ternative to an oath. 

S. Int. 1082 (Williamson): To permit in an action for divorce 
either the husband or wife to testify to non-access. 

S. Int. 1641 (Williamson), A. Int. 1837 (Morgan): To amend 
the Civil Practice Act in relation to review under Article 78. 

A. Int. 2034 (Gordon): To create a temporary State Commis- 
sion to study and report on the problems of marriage and divorce. 


o@eo 


THE COMMITTEE on Real Property Law, Lewis M. Isaacs, Jr., 
Chairman, has submitted reports to the Legislature dealing with 
proposed changes in the business and commercial rent laws, as 
well as a comprehensive report on the residential rent laws. 


e@o 


AT THE Stated Meeting on March 13, Sir Benegal N. Rau, the per- 
manent delegate from India to the United Nations, will speak on 
America’s Contribution to India’s Constitution. Other matters 
on the agenda will be a joint report of the Committee on Foreign 
Law, Dudley B. Bonsal, Chairman, and the Committee on In- 
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ternational Law, A. A. Berle, Jr., Chairman, on the encourage- 
ment of American investments abroad. The Committee on Labor 
and Social Security Legislation, Herbert W. Haldenstein, Chair- 
man, will present a report on the conflict of federal and state juris- 
diction in labor relations. 

Interim reports will be received from Milton P. Kupfer, Chair- 
man of the Committee on Bankruptcy and Corporate Reorganiza- 
tions; Henry Harfield, Chairman of the Committee on Uniform 
State Laws; Samuel A. Berger, Chairman of the Committee on 
Art; and Ernest Angell, Chairman of the Committee on Muni- 
cipal Affairs. The report of the Committees on Foreign and In- 
ternational Law is published in this number of THE RECORD. 


e@o 


THE COMMITTEE on Courts of Superior Jurisdiction, Albert R. 
Connelly, Chairman, has the following subjects under considera- 
tion: deposition and examinations before trial; the possibility of 
the publication of opinions of the United States District Court 
in the New York Law Journal; the use of pre-trial in the United 
States District and Supreme Courts; and increased compensation 
for Federal judges. 
o@o 


REHEARSALS ARE now taking place for the Annual Association 
Night Show, which will be held during the week of April 9 under 
the auspices of the Committee on Entertainment, Barent Ten 
Eyck, Chairman. K. Bertram Friedman is in charge of the pro- 
duction of the show. 

°e@o 


At its February meeting the Committee on Municipal Affairs, 
Ernest Angell, Chairman, had as its guest Walter D. Binger, 
former Commissioner of Public Works of the City of New York, 
who discussed with the Committee suggestions for changes in the 
organization of departments under the city charter. ‘The Com- 
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mittee also discussed bills which would require prior notice be- 
fore applicants in the Police Department could retire, and crim- 
inal reporting methods of the Police Department. 


emo 


At its March meeting the Committee on Foreign Law, Dudley 
B. Bonsal, Chairman, will entertain the newly-designated Consul 
Generals of France and Great Britain. The Committee has re- 
ports in preparation on procedures relating to interrogatories in 
a foreign language, important recent decisions in foreign law, 
amendments of the Trading-with-the Enemy-Act, as well as plans 
for a forum to be held in the spring. 


°o@eo 


THE COMMITTEE on Art, Samuel A. Berger, Chairman, will open 
its Photographic Show on March 12. Over forty members of the 
Association have indicated that they will exhibit prints and trans- 
parencies. The Art Committee plans to have its annual show of 


members’ paintings and sculpture in May. 
o@eo 


THE jupGE Advocates Association, a national, legal society and 
an affiliated organization of the American Bar Association, has 
extended an invitation to all lawyers who are serving or who have 
served in the Army, Navy or Air Force, and particularly those 
who have served in the Judge Advocate General’s Corps of the 
Army, the Office of the Judge Advocate General of the Navy and 
the Judge Advocate General’s Department of the Air Force, to 
make application for membership in the Judge Advocates Asso- 
ciation. The Association, organized in Washington, D. C. as a 
non-profit corporation, is devoted to the development of military 
law and an efficient military, legal, and judicial system. Requests 
for information and applications for membership may be directed 
to the New York State Chairman, Arthur Levitt, 369 Lexington 
Avenue, New York 17. 
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The Calendar of the Association 
for March and April 


(As of February 26, 1951) 


March Meeting of Section on Taxation 


March Dinner Meeting of Committee on Federal Legislation 
Round Table Conference. Guest—The Honorable 
Thomas L., J. Corcoran, Justice of the Supreme Court 
of the State of New York. 8:15 P.M. 


March Dinner Meeting of Committee on Bankruptcy and Cor- 
porate Reorganizations 
Dinner Meeting of Committee on Copyright 
Dinner Meeting of Committee on Law Reform 
Meeting of Committee on Real Property Law 
Meeting of Committee on State Legislation 


March Dinner Meeting of Executive Committee 
Meeting of Section on Wills, Trusts and Estates 
Meeting of Joint Committee on Lawyers’ Placement 
Bureau 


March Dinner Meeting of Committee on Administrative Law 
Meeting of Committee on the City Court of the City of 
New York 
Dinner Meeting of Committee on Municipal Affairs 
Dinner Meeting of Committee on Professional Ethics 
Meeting of Section on Trade Regulation 


March Opening of Art Committee Photographic Exhibition. 
4:30 P.M. 
Meeting of Section on Economics of Legal Profession 


March Stated Meeting of Association, 8 P.M. Buffet Supper, 
6:15 P.M. 
Meeting of Special Committee on Broadcasting 
Meeting of House Committee 
Meeting of Committee on State Legislation 
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Dinner Meeting of Committee on Insurance Law 
Meeting of Section on Drafting of Legal Instruments 


Dinner Meeting of Committee on Courts of Superior 
Jurisdiction 


Meeting of Library Committee 


Meeting of Committee on State Legislation 
Meeting of Section on Labor Law 


Meeting of Committee on Admissions 
Dinner Meeting of Committee on Foreign Law 


Dinner Meeting of Committee on Legal Aid 
Meeting of Section on Trials and Appeals 


Panel Discussion: Problems Raised by Industry-Wide 
Collective Bargaining. David L. Cole, Esq., Walter 
Gordon Merritt, Esq., George W. Taylor, Esq. 8:00 
P.M. Buffet Supper, 6:15 P.M. 

Meeting of Committee on State Legislation 


Meeting of Section on Corporations 


Dinner Meeting of Committee on Federal Legislation 


Dinner Meeting of Committee on Medical Jurispru- 
dence 
Meeting of Section on State and Federal Procedure 


Dinner Meeting of Executive Committee 

Meeting of Joint Committee on Lawyers’ Placement 
Bureau 

Meeting of Section on Wills, Trusts and Estates 


Meeting of Section on Taxation 


Meeting of Section on Economics of Legal Profession 
Dinner Meeting of Committee on Professional Ethics 


Meeting of Special Committee on Broadcasting 
Meeting of House Committee 





CALENDAR 


Annual Association Night.Show 
Annual Association Night Show 


Meeting of Library Committee 
Meeting of Section on Trade Regulation 


Meeting of Section on Trials and Appeals 


Meeting of Committee on Admissions 

Forum on Nationalization Decrees, 8 P.M. Auspices 
Committee on Foreign Law 

Dinner Meeting of Committee on Insurance Law 


Dinner Meeting of Committee on Bankruptcy and Cor- 
porate Reorganizations 

Dinner Meeting of Committee on Courts of Superior 
Jurisdiction 

Meeting of Section on Labor Law 


Tenth Annual Benjamin N. Cardozo Lecture. “The 
Contribution of Judge Irving Lehman to the De- 
velopment of the Law.” Speaker, The Honorable 
Edmund H. Lewis, Associate Judge, Court of Appeals 
of the State of New York. 8 P.M. Buffet Supper, 6:15 


P.M. 


Meeting of Section on Corporations 











Contemporary Problems of Atomic Energy 


By J. ROBERT OPPENHEIMER 


1h, githa dvyd, Biov dOdvatov 
onedde, tay O Euzpaxtov dytiee payavdy' 


In responding to Mr. Webster’s invitation to speak before you, 
I was determined only in part by my friendship for him and for 
the members of your Committee on Atomic Energy. I had in 
mind the great role which members of the Bar have played, and 
are destined to continue to play, in assimilating this new develop- 
ment, and rendering it a part of the tradition and the strength of 
our country. This constitutes for me a debt of honor which, as you 
know, even a poorly qualified man must try to pay. 

Since I was asked to speak here, much has changed. Our troops 
are at war in Korea. We are in a state of emergency, and are mobi- 
lizing. Many of the views of the American people have sharpened 
and altered. Errors that were prevalent six months ago are obvious 
as errors today. There is a deep anxiety about war, about the pre- 
vention and limitation of war, and about the defeat of our ene- 
mies should war break out. I thus thought it only right that I 
should address myself largely, though not exclusively, to the role 
of the atom in military matters, to the public aspects of this 
question, of which obviously not all aspects can be or are public. 

It is a tradition of this Association that when speakers finish, 
you ask questions and we try to answer them. I especially welcome 





Editor’s Note: Dr. Oppenheimer, the distinguished Director of The Institute for Ad- 
vanced Study, and Chairman of the General Advisory Committee of the Atomic 
Energy Commission, delivered this lecture at the House of the Association under the 
joint auspices of the Special Committee on Atomic Energy, Bethuel M. Webster, 
Chairman, and the Committee on Post-Admission Legal Education, Ralph M. 
Carson, Chairman. 

* Pindar, Pythian III: “Dear soul, do not pursue immortal life; exhaust the practi- 
cable technical resources.” 
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that. This is a field in which there are many hand-outs and many 
classified lies, in which the wholesome give and take of question 
and answer are much needed. Where I can, I shall try to respond 
to your concern and curiosity; and you may regard this report 
rather as an introduction to your questions. 

From the beginning there has been a problem of assimilating 
the atom into the life of the country, and of making its develop- 
ment useful for our purposes. You may remember the week in 
August in which we all learned about the development of atomic 
energy; it was quite a remarkable week. It was generally thought, 
in that August of 1945, that the war, though sure of a victory, 
might continue through many months, and with many casualties. 
In that week, Hiroshima was bombed, the Soviet Union declared 
war on Japan, Nagasaki was bombed, and the Japanese Govern- 
ment made it known that it was prepared to sign an instrument of 
surrender. In that week, the most terrible war mankind had lived 
through came to an end; 100,000 people were killed by two atomic 
bombs, and about as many others were injured. 

It was not unnatural that one should try to make of this spec- 
tacular development some useful, constructive application to our 
national life. In the often bizarre efforts to do this, I have been 
reminded of an old, old story, which surely you all have heard, 
about the man who stuttered and for therapeutic purposes, 
was taught to say “Peter Piper,” and so on, and complained 
afterward that although he could say this without stuttering, he 
could not work it into an ordinary conversation. 

We have been engaged in the last five years, in trying to work 
the atom into an ordinary conversation. There are many odd ex- 
amples. No one needs today to explain that the atom does not 
mean world government, nor free power, nor the reform of our 
educational institutions. But there are some areas where the 
struggle to reconcile this development with our traditions, our 
needs, and our intentions has had, it seems to me, some im- 
portance or some interest. I want to speak of three of those in- 
stances tonight, the first two perhaps rather less than the third. 
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The first is the early post-war attempt to build around the atom 
new elements of our relations with the Soviet Union, of inter- 
national relations in general, an attempt which, as you know, 
failed almost before it started. The second is the effort, towards 
which the studies of the Bar Association Committee are particu- 
larly directed, towards reconciling the administration of the 
atomic energy program with the traditional processes for main- 
taining responsibility of our government to our society. The third 
is the nature of the contribution which atomic energy may reason- 
ably be expected to make to our military power, to our power 
to prevent war and to win it. 

In all of these, there is the recurring theme of the reconciliation 
of novelty and tradition, of things that are new with things that 
are known. That this would be so was anticipated very early. In 
October of 1945, my friend, the distinguished economist, Pro- 
fessor Jacob Viner, spoke before the National Academy of Sci- 
ences and the American Philosophical Society at a symposium on 
atomic energy.’ He quoted a phrase from the President’s message 
to Congress of October grd of that year. The phrase reads: “In 
international relations as in domestic affairs, the release of atomic 
energy constitutes a new force too revolutionary to consider in 
the framework of old ideas.” Professor Viner remarked: “‘Beyond 
a few facts and a few surmises about the military effectiveness and 
the cost of atomic bombs, however, I unfortunately have no 
materials to work with except a framework of old ideas, some of 
them centuries old ... I suspect that practically every non-scientist 
is in substantially the same predicament, except that many are 
unfamiliar even with the old ideas...” 

Professor Viner need not have exempted scientists from his 
statement. The problem of dealing wisely with the atom has been 
precisely this problem of using ideas that we had, and not ideas 
that we might hope to have, in order to deal with a quite strange 
new subject. 


? Proc. Amer. Phil. Soc. 90, 53, 46. 
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I 


We may think back to 1945. At that time the people and govern- 
ment of this country were concerned with the building of a decent 
and secure peace. We still are; but the preoccupations which 
were then natural are, alas, not contemporary today. ‘The efforts 
which were made to build around the atom the beginnings of a 
system to secure peace seem to me worth recalling; and I think we 
will be better off for remembering them, even if they are not 
ideas whose application today looks immediately hopeful. 

Our proposals for the International Control of Atomic Energy, 
which were largely based on the technical realities of the field, 
were presented on our behalf to the United Nations by Mr. 
Baruch, and were widely accepted by the non-Communist na- 
tions. The implementation of these proposals would have re- 
quired a profound alteration in some, at least, of those features of 
the Soviet system which are responsible for the great troubles we 
are in today. The failure to persuade the Soviet Government to 
alter its practices was anticipated by many. Yet we should not 
forget that this is an objective not only of the past but of the 
future as well. 

Let me mention one or two points. One, to my mind the princi- 
pal one, was that it was clear that no secure system could be de- 
veloped for protecting people against the abuse of atomic 
weapons, unless the world were open to access, unless it was 
possible to find out the relevant facts everywhere in the world 
which had to do with the security of the rest of the world. This 
notion of openness, of an open world, is, of course, relevant to 
other aspects of the Soviet system. It is doubtful whether, without 
the newly terrible, yet archaic, apparatus of the Iron Curtain, a 
government like the Soviet Government could exist. It is doubt- 
ful whether the abuses of that government could persist. 

Nowhere has there been a more eloquent and more general 
account of this ideal of an open world, an ideal in which secrecy 
would not be used for national purposes, in which everything of 
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relevance to the common security and common welfare would be 
accessible, than in the efforts and the writings of the beloved and 
eminent physicist, Niels Bohr. If we ever hope to see the world 
put peacefully together again, it will have to involve, as one of its 
essential ingredients, an openness with regard to those parts of 
life which, if held secret, can be a menace to all mankind. 

There is another theme which appeared in the United States 
proposals, which has recurred, and will again. This is the notion 
of cooperation with other nations in the application of science 
and technology for the betterment of the conditions of life. It is 
essentially the theme that has reappeared in the Point IV pro- 
gram. It is an expression, appropriate to our time and our 
country, of a universal sense of fraternity. 

I would like to make two comments: The first is that, if we are 
to return to these themes, and I hope we will live to do so, they 
will have to be on a broader basis than in our initial proposals to 
the U. N. A mistake, which was in no way decisive from the point 
of view of Soviet objection to them, was that the atom was treated 
as too special. This is a mistake that we meet again and again 
when we study the brief history of atomic energy. 

Let us consider again the suggestion of a Development Author- 
ity for cultivating, for the benefit of all, the affirmative peaceful 
advantages of atomic energy. That was a good idea; but it was 
only part of a very good idea. It might have been a large part, had 
practical atomic power become rapidly available. That has not 
happened. I think you all know that the Atomic Energy Commis- 
sion is not producing any power; that on the contrary it is setting 
about to become the greatest user of power in the world. This very 
fact will I hope provide an incentive to do something at least to 
reduce the power deficit that the atomic enterprise has become. 
But it is clear now that only when taken together with other 
branches of technology, only when the affirmative things derived 
from the atom are taken as a part of science and technology as a 
whole, is there anything substantial and robust to develop, any- 
thing whose benefits are worth extending to the rest of the world. 
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There is an analogous need for broadening the control 
functions of an International Authority. No one today would 
regard the negative and prohibitive aspects of an agreement on 
atomic energy as entirely separate from those applying to other 
arms. When President Truman addressed the General Assembly 
last autumn, he called attention to both points. He asked that the 
two commissions on atomic energy and disarmament be com- 
bined; and asked that the Point IV program be accepted and 
expanded. We know to what an unruly and to what a preoccupied 
world these suggestions were made. I believe that if with an open 
mind we remember what our objectives were, we will find op- 
portunities to promote them. We will forget them at our peril. 


II 


With the collapse of the efforts to reach international agree- 
ment, it was clear that the atomic energy enterprise in this country 
would be very large, that it would be largely of military interest, 
that it would be largely secret, and that it would be largely mo- 
nopolistic. The question at once arose, in drafting the law, and in 
administration of the law, whether there could be adequate 
safeguards, so that in decisions, administrative decisions as well 
as policy decisions, the powers given to the Commission, and the 
strange, new, and rather perverse definition of secrecy within 
which it operated, would not be abused or misused; so that there 
would be an accountable and responsible administration even 
under the veil of secrecy, so that the decisions taken would re- 
flect a full awareness and appreciation of all relevant facts. 

We have often learned of decisions taken in this field in which 
all that has appeared in public has been a sort of superficial ripple, 
and it has not been easily possible to conclude as to whether the 
decisions were wisely or foolishly taken. Let me give two ex- 
amples: About a year ago the President said that he was directing 
the Atomic Energy Commission to proceed with the work on all 
forms of atomic weapons, including the so-called hydrogen or 
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thermonuclear weapon. Neither the procedures, nor the argu- 
ments, nor the consequences of this decision are in the public 
domain. The other is a decision which apparently was made, per- 
haps by default, a little over a year and a half ago. Senator 
McMahon’ raised the question of how the Congress, how anyone, 
could have any valid notion of whether the Commission was or 
was not doing its job, unless they had some idea of what it was 
producing in the way of atomic weapons. Clearly, a decision was 
reached not to make this information available; but the reasons 
and the arguments are again not, to my knowledge, public. 

As a digression on the epiphenomena of secrecy, let me cite a 
public record that has been rather poorly used for public under- 
standing. For the last two years, I have seen many estimates of 
how many bombs we have, all allegedly deriving from testimony 
I gave about five years ago before the Special Senate Committee 
on Atomic Energy, estimates differing widely with the differing 
arithmetical practices of the reporter. Even in this last week I 
have heard and seen three such estimates. 

Let me read to you the relevant excerpts of the testimony.’ 
Senator Tydings asked: “Assuming that ten years from now 
atomic energy in many countries has been licensed by the Govern- 
ment for peacetime manufacture and uses . . . If it were decided 
to make military bombs from our peacetime atomic energy, how 
long would it take us to complete 200?” I said, ““Maybe a little over 
a year.”” Senator Tydings said, “How long would it take us to 
make 50?” And I said, “Maybe a year.” And then I said, “I think 
a year is too long; maybe nine months.” 

It is clear that these estimates concern the rate of conversion of 
fissionable material into weapons, whereas the pacing factor in 
the making of atomic weapons has for us been the making of 
fissionable material. Nevertheless, this testimony has been quoted 
and requoted as an estimate of our weapons stockpiles, perhaps 


* Bulletin of the Atomic Scientists, March, 1949, page 66. 
“Senate Resolution 179, Vol. 2, page 215. 
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unchallenged—certainly not adequately challenged—for many 
years. 

The Committee of the Bar Association clearly could not ad- 
dress itself to a study of all the errors and confusions deriving 
from secrecy, nor to a study of decisions in which real elements 
of secrecy were involved, in which no adequate public record 
existed, and in which it could, at most, have listened to the un- 
classified gossip of those who participated. ‘The Committee has 
instead studied decisions, explanations, and administrative pro- 
ceedings of a less inflammatory, less spectacular nature. It has tried 
to track them down in areas where there is a full public record, 
where there isa detailed account given by the Commission, before 
other agencies, and in hearings before committees of the Congress. 

In this way, the Committee of the Bar Association is trying to 
answer the question: To what extent—and to what extent in- 
evitably—has there been an abuse of secrecy? To what extent has 
there been an irresponsible use of the powers given to the Atomic 
Energy Commission? To what extent is the system working within 
the framework of responsible, accountable, traditional proce- 
dure? I shall not try to report on this work. It is not finished; and 
you will have a qualified report from your Committee at a later 
time. This work is another example of the contributions which 
the law is making to the assimilation of a new field into a tradition 
that we need to preserve. 

That this work will be of special relevance in the months and 
years ahead is obvious. The work of the Atomic Energy Com- 
mission is expanding. It is expanding into a general mobilization. 
Materials and power are going to be controlled, and one can fore- 
see some major and rather spectacular collisions in the impact of 
the work of the Commission on the general rearmament program. 
How these are resolved, whether they are resolved to make the 
most of the national economy, whether they are resolved to in- 
crease the national strength as much as possible, depends almost 
wholly on whether the management of largely secret and very 
powerful agencies is responsible. 
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There is another group of problems, in which the assimilation 
of a new and special field and a tradition has, it seems to me, 
great, immediate importance. That lies in the contribution which 
one may reasonably hope that the atom can make to our military 
power, the power for the prevention of war, the limitation of war, 
and for the defeat of the enemy in the event that war does come. 
It is clear that not all the aspects of this problem are public or 
can be public. What is important is that there are some aspects 
that are public. I need to make some comment on these. 

In the past the debate about the military value of the atom has 
had a singularly empty quality. To the first impression that the 
atomic weapon was so great a thing that it was a decisive, an abso- 
lute military power, there was a reaction: it is another weapon, 
it is “just another weapon,” or, as in Mr. Hoover’s phrase, it is 
“a less dominant weapon” than we had thought. People close to 
the work have at times also thought that the atom was a bit of a 
gold brick. But, in fact, one cannot talk in these terms. This is 
the argument of the optimist who thinks that this is the best of all 
possible worlds, and of the pessimist, who knows it. This is not an 
argument that has meaning. 

For our purposes, at this time, there is a very definite thing we 
need to say: the difficulty and the magnitude of the military and 
the political problems which we now face and will continue to 
face, and the extent of our investment in the atomic field, mean 
that we cannot afford to misuse, and we cannot afford to ignore, 
what the atom can do for military purposes. This is a luxury in 
which we should not indulge. 

In what I have said, and shall say, I am limiting myself, and I 
think rightly limiting myself, to one use only of atomic energy, 
one class of uses, the atomic bomb. There have been many ref- 
erences in the papers to other projects: to poisons, to other kinds 
of explosives, to propulsion systems for military craft of one kind 
and another. That is enough to indicate that some technical 
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work has been done on them. But it is not of them I am speaking, 
but of the atomic bomb. 

There are two sides to our problem, though they are related. 
One side is the technical and the military: questions of what we 
do to make weapons available, what weapons we make available, 
how we plan to use them; the other is the side of policy, the con- 
ditions under which we might use atomic weapons, their signifi- 
cance in the conduct of war, their significance in international 
relations. It is clear that these two sides are related; and yet it will 
be useful, I think, to separate them; for the role of the public is 
quite different in them. 

With regard to the first group of questions, the technical ones, 
technical both for engineers and scientists and for the military 
people, the public role is probably in the first instance to de- 
termine that secrecy and power are not being abused, that the 
right questions are being asked and that reasonably honest men 
are trying to answer them. There is a lot of hard work to do, much 
of which has not been completely done at the moment. There is, 
as I have mentioned, and as the Commission has made clear, an 


increase in the scale on which the explosives are to be manu- 
factured. That will not be a trivial undertaking; for there is not 
only a problem of a balance of the various ways of making ex- 
plosives, but of a balance between them and other military efforts, 
a necessarily tight balance in a period of mobilization. The use 
of electric power and the use of other scarce materials are 
examples. 


There is an obvious need for the development of weapons sys- 
tems, so that one can use atomic bombs in a variety of ways, so 
that one can deliver them in more than one way, and so that one 
can make them for a variety of targets and uses and situations. 
There is need for operational planning, so that one may be pre- 
pared to anticipate under what conditions they are good weapons, 
and a good use of explosive, and under what conditions they are 
not; and there is need for serious work on such counter-measures 
as exist. You know that there are no special counter-measures 
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against atomic weapons; but if we can intercept carriers, we can 
hope to intercept carriers of atomic bombs. 

These are all major problems. They are not substantially dif- 
ferent from those which are met in all other branches of the 
mobilization program. There is a bit of novelty; and there is one 
important difference: there is a very great lack of military ex- 
perience. It is doubtful whether the military experience of the 
end of the last war is relevant, and in any case it applies only toa 
special form of delivery and a special target, a high altitude de- 
livery of atomic bombs against cities. Nevertheless, I am quite 
confident that good work on all four of these points is being done, 
that more and better work will be done, and that, with vigilance 
and sense, we shall come out with a very considerable increase in 
military capability. 

The other side, the policy side, is the one where the role of the 
public is rather different and rather deeper. That is, of course, 
also partly a technical question, because one cannot ask whether 
to use, or under what conditions to use, or how to regard a 
weapon, until the weapon is defined. It is also a technical ques- 
tion, in that normally and properly these decisions are made by 
the Chiefs of Staff, by the National Security Council, and by the 
President, and not by a Gallup Poll. But I think I am right in 
saying that public opinion on the use of atomic weapons is a most 
important factor. I have been so assured by many military 
planners. Even without that assurance, it is obvious, if only be- 
cause how we use and whether we use atomic weapons in warfare 
depends a great deal on what else is done. It depends a great deal 
on whether the public insists upon, supports, or balks at other 
military or political measures. 

The question comes first, of course, in the crude form: Shall 
we or shall we not use the atomic bomb? I think that before public 
debate can usefully cope with the question, it is necessary to have 
a few distinctions. One of them is this: We normally think not of 
the weapon, but of the specific use which was made of it against 
Hiroshima and Nagasaki. We think of it as an instrument of 
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strategic bombing, for the destruction of lives and of plants, es- 
sentially in cities. It is the decisive, even if perhaps not the final, 
step in a development that may have started at Guernica, that 
was characterized by the blitz against London, by the British raids 
on Hamburg, by our fire raids on Tokyo, and by Hiroshima. 

In so far as the prospect of such use may be a deterrent to the 
initiation of war, or an inducement to governments to carry out 
policies which we think are sound, and in our interest, it is a fine 
thing. But the question arises: What happens if the fighting starts? 
What sort of an instrument is this in a real war? At a time when 
so very much of our uncommitted military power is in the form 
of atomic weapons, it is a question that it is dangerous not to face. 
It isnot a new question. It has been asked before. I have thought 
that I could do little better than to quote comment on strategic 
bombing from the hearings* held in October of 1949, before the 
Armed Services Committee of the House, in connection with the 
so-called B—36 program. In those hearings, there were many de- 
bates about whether the B—36 could ever reach its target, and 
many debates about whether, if it did, the bombardier could hit 
the target. From time to time the argument took on a more 
general character. Here are some fragments of the testimony of 
Admiral Ralph A. Ofstie, who is now in a Pacific command, who 
was at that time a member of the Military Liaison Committee to 
the Atomic Energy Commission. 

Admiral Ofstie first said what he meant by strategic bombing. 
“There is no official definition of the term ‘strategic bombing.’ 
The official military term is ‘strategic air warfare,’ defined as: Air 
combat and supporting operations designed to effect, through the 
systematic application of force to a collective series of vital targets, 
the progressive destruction and disintegration of the enemy’s war- 
making capacity to a point where he no longer retains the ability 
or the will to wage war. Vital targets may include key manufactur- 
ing systems, sources of raw material, critical material, stock-piles, 


° House Committee on Armed Services, page 183. 
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power systems, transportation systems, communication facilities, 
concentrations of uncommitted elements of enemy armed forces, 
key agricultural areas, and other such target systems. 

“This is a very broad field,” he said. “Indeed, it would seem to 
be almost all-inclusive except for the active armed forces of an 
enemy. In fact, however, the major elements of most of those 
target systems are located where people live and work, in urban 
and industrial areas. Further to inject realism into the picture, 
we must view the tools with which it is proposed the job be done, 
in this instance the heavy bomber of very long range, of modest 
performance, operating at great altitudes, and preferably at night. 
These factors dictate area attack as the means of destroying war- 
making capacity located within those areas. Therefore, whether 
we speak of the mass bombing of World War II or the proposed 
atomic blitz of today, which are major tenets of the strategic 
bombing concept, we are talking of attacks on cities. This is what 
I mean when I use the colloquial term ‘strategic bombing.’” 

Then, speaking for himself and ‘‘many senior officers in the 
Navy,” Admiral Ofstie says: ““We consider that strategic air war- 
fare, as practiced in the past and as proposed for the future, is 
militarily unsound and of limited effect, and is morally wrong, 
and is decidedly harmful to the stability of a post-war world.” 

After a technical summary of arguments on the degree of ef- 
fectiveness, and the technical problems of executing strategic 
missions, Admiral Ofstie continues: “Much emphasis has been 
placed upon the instant character of an offensive using atomic 
bombs. Among laymen this has produced an illusion of power 
and even a kind of bomb-rattling-jingoism. Although responsible 
officials of the Government generally do not themselves subscribe 
to it, they must be influenced by the public acceptance of the 
proposal of instant retaliation. The idea that it is within our 
power to inflict maximum damage upon the enemy in a short 
time without serious risk to ourselves creates the delusion that we 
are stronger than we actually are. This, in turn, becomesa constant 
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temptation for policy-makers to over-commit themselves, to make 
commitments actually impossible to fulfill.” 

There is nothing in the public record which indicates that these 
views had at the time any great effect on military or political 
thought and planning. 

This was all long before the fighting broke out in Korea. Much 
of what was clear to Admiral Ofstie then has become clear to all 
of us today. The action in Korea, furthermore, has raised publicly 
another aspect of the question of the use of atomic weapons in 
warfare: their use against military targets. ‘The targets commonly 
discussed are troop concentrations, airfields, Naval craft, com- 
munications centers. These are among the targets that are an 
immediate military threat, rather than the basic producing power 
and the population of an enemy. 

I am not qualified, and if I were qualified I would not be 
allowed, to give a detailed evaluation of the appropriateness of 
the use of atomic weapons against any or all such targets; but one 
thing is very clear: It is clear that they can be used only as adjuncts 
in a military campaign which has some other components, and 
whose purpose is a military victory. They are not primarily 
weapons of totality or terror, but weapons used to give combat 
forces help that they would otherwise lack. They are an integral 
part of military operations. Only when the atomic bomb is recog- 
nized as useful in so far as it is an integral part of military oper- 
ations, will it really be of much help in the fighting of a war, 
rather than in warning all mankind to avert it. 

Just in this connection, of course, it is clear that the mode of 
use and the time of use have a relation to each other. Today we 
do not have very much military strength with which to integrate 
atomic weapons. Two years from now that should be quite 
different. 


The question of whether to use or not to use atomic weapons 
isa different question, depending on whether or not one has com- 
bat forces and is prepared for combat. They are always terrible 
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weapons; they may not be effective weapons if they are all, or 
almost all, that we have. 

In fact, one can imagine, in some relation to time, at least three 
different ways in which the atom may serve as military power. 
The first and the easiest to imagine is as the principal, if not the 
only, instrument, whose purpose is to destroy plants and kill 
people: that is the extreme form of the atomic bomb as a strategic 
weapon. 

The second course is the use of atomic bombs primarily against 
military targets, in tactical use, in coordination with more con- 
ventional forms of warfare, in combat. Whether or not they would 
then be used strategically will depend in part on whether non-use 
can serve as an effective deterrent; it will depend on the technical 
advantages, as they appear at the time, of offense and defense. It 
may not be reasonable to anticipate that the strategic use of atomic 
weapons will be renounced as was the strategic use of gas warfare, 
because, in any future we can foresee, the atomic bomb will offer 
far vaster prospects of destruction. Such renunciation could, I 
think, result only from a considered policy decision. 

There is a third course we can imagine, that we need to im- 
agine: that, with the obvious horror of a general war, through a 
combination of our efforts and the efforts of others, and through 
some good fortune, we may manage to find our way to a more 
secure and more tolerant and more open world without general 
war. It is as a principal deterrent to such war that the military 
power of atomic weapons may yet be decisive. 

I am painfully aware that it is not entirely in our hands to 
determine which of these three courses does, in fact, take place, or 
which other course. I am also clear, as you must be, that it is not 
only or primarily a question of the atom bomb. But it is partly a 
question for the United States, and partly a public question; and 
it is partly a question of the atom. For if we misjudge what this 
weapon can or cannot do, in our hands or in the hands of the 
enemy, if we misjudge its contribution to military strength, it is 
clear that we will continue to cause our Government, on the basis 
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of our illusions, to follow a course whose only end must be 
disaster. 

As you know, about a year ago the Prime Minister of India 
visited this country. He met with many people and talked with 
them; and shortly before he left the country I asked him whether 
he had found in his visit here any appreciation, in this quite 
different culture, of the Hindu notion of control, of restraint. He 
answered, “Since this, in the last analysis, only rests on a proper 
evaluation of the consequences of action, I cannot believe that 
any great people would be without it.” 

I believe that the American people are a great people. 





Review of Recent Decisions 


of the United States Supreme Court 


By Howarp C. BuscHMAN, JR. and Frep N. FIsHMAN 


Before recessing on January 15, for a six weeks’ period, the Supreme Court 
handed down seven decisions in a variety of significant cases. Since basic con- 
stitutional issues not capable of mathematical resolution were involved in 
several of them, the absence of unanimity was not unexpected. 


KUNZ V. NEW YORK 
NIEMOTKO V. MARYLAND 
FEINER V. NEW YORK 


The problem of protecting the expression of unpopular views is particu- 
larly acute in critical times. In three opinions delivered by the Chief Justice 
the Supreme Court has sought to resolve the conflicting claims of order and 
freedom presented by that problem. 

In Kunz v. New York, the Court reversed appellant’s conviction for 
violation of a New York City ordinance forbidding public worship meetings 
on the streets without a permit from the police commissioner. Appellant 
Kunz, an ordained Baptist minister, had obtained such a permit for 1946, 
but it was revoked later in that year after a hearing before the commissioner 
wherein it was established that Kunz had ridiculed and denounced other 
religious beliefs in his meetings. Specifically, Kunz defined Catholicism as 
“a religion of the devil”; he called Jews “Christ-killers” and deplored that 
they had not all been “burnt in the incinerators.” Kunz was denied permits 
for 1947 and 1948 and, in September, 1948, was arrested and convicted for 
speaking in Columbus Circle without a permit. In sustaining the conviction, 
the New York Court of Appeals pointed out that the commissioner had 
no reason to assume that Kunz would not continue to be “disorderly” and 
hence a permit could be refused. However, on appeal, the Supreme Court 
declared the ordinance an invalid prior restraint on the exercise of the right 
of free speech, protected against state or local interference by the Fourteenth 
Amendment, since no standards were prescribed for the exercise of the 
commissioner’s discretion in granting or denying permits. 

In dissenting Mr. Justice Jackson charged that the Court itself has not 
given communities much guidance as to appropriate standards, but it was 


Editor’s Note: The authors, members of the New York Bar and former law clerks 
of Mr. Justice Jackson and Mr. Justice Frankfurter, respectively, continue their 
comments on selected Supreme Court decisions. Earlier articles in the series ap- 
peared in THE RECORD for January and February. 
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suggested by Mr. Justice Frankfurter in a concurring opinion covering all 
three cases that it is not the Court’s function to give “explicit delineation.” 
Nonetheless, one wonders whether the Court is asking cities to pursue a 
will-o’-the-wisp. The myriad of situations to be covered may require standards 
so broadly drawn that as a practical matter they give little protection against 
the arbitrary and discriminatory action feared in the application of a dis- 
cretionary ordinance containing no standards whatever. If great particularity 
is to be required, the permit system may have to be abandoned for any 
purpose but the giving of notice to the police as to when and where speeches 
will be made. Furthermore there may be doubts as to the wisdom of per- 
mitting Kunz, who might have been denied a permit under a properly- 
drawn ordinance, in effect to base his defense upon the discrimination to 
which another applicant might be subjected because of the absence of 
standards. Indeed, Justice Jackson urged that the ordinance be considered 
not in vacuo but as applied to Kunz in the light of his past conduct. 

It is commonplace that, by and large, our courts have demanded the 
safeguard of actuality before rendering an opinion; but where potential 
limitation of freedom of speech is involved the Court does not follow its 
more customary practice of considering the validity of an ordinance or 
statute as applied in the particular case. Although, as with many other 
essentially simple concepts rooted in experience, the possible abuse inherent 
in broad discretionary authority is not easily articulated, this may be a 
situation where the appearance of justice which standards give is a mani- 
festation of its reality. Justice Jackson marred the effectiveness of his criticism 
of this doctrine by taking the inconsistent position of attacking the Court 
for upholding Kunz’ right to deliver his diatribes on New York’s streets 
without interference while appearing to recognize that the Court actually 
expressly limited its holding to the question of prior restraints without 
standards. 

There were no dissenting voices in Niemotko v. Maryland where the con- 
victions were again reversed. In accordance with local practice in Havre de 
Grace, Maryland, appellants, who are Jehovah’s Witnesses, sought a permit 
from the park commissioner to speak in the city’s park. When permission 
was refused, an appeal was taken to the City Council in accordance with 
custom, but to no avail. Appellants then spoke without permits and were 
arrested and tried on a charge of disorderly conduct. 

The evidence indicated that appellants’ conduct was beyond reproach, 
and there was no suggestion of disorder or violence as a result of their talks. 
Hence the convictions, based solely upon the absence of permits which were 
refused because of disapproval of the Witnesses’ views, denied to appellants 
the use of a public park which the community afforded to other religious 
groups. The prior restraint thus imposed without standards to guide action 
was held to deprive appellants of their right to equal protection of the laws 
and free expression under the Fourteenth Amendment. Mr. Justice Jackson 
conceded the abusive application here of the permit system and joined in 
the Court’s opinion. Mr. Justice Black concurred in the result both in 
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Niemotko and Kunz but did not join in the Court’s opinions perhaps because 
of disagreement with the majority's intimation that under a proper ordi- 
nance permits might be denied because of the nature of the remarks to be 
expected from the applicant. 

Feiner v. New York presented the question of whether a speaker who has 
been allowed to begin his talk may be silenced because of hostile audience 
reaction. During a half-hour street-corner address in Syracuse, New York, 
Feiner made derogatory remarks about President Truman, the American 
Legion, and the local Mayor. On the evidence, the New York courts con- 
cluded that Feiner’s speech to a mixed audience of Negroes and whites, in 
which he gave the impression of urging Negroes to rise up in arms and fight 
for equal rights, provoked unrest and created danger of violence. Indeed, 
the arresting policemen testified that they had permitted Feiner to continue 
until they determined that the crowd was becoming unruly, and they asked 
Feiner to stop speaking several times before arresting him for refusing to 
obey. In sustaining on certiorari Feiner’s conviction for disorderly conduct, 
the Supreme Court held that a proper concern for the preservation of order 
justified the arrest and conviction even though Feiner might not have been 
punished for his derogatory remarks alone. 

Mr. Justice Black’s dissent is an eloquent appeal for broad constitutional 
protection of unpopular speakers. His appraisal of the record convinced 
him that there was no more imminent threat of riot or disorder than in 
many another case where a speaker’s views do not find favor with his 
audience. But even assuming the existence of a dangerous situation, Justice 
Black argued that before police can interfere with a lawful speaker to pre- 
serve order they must make all reasonable efforts to protect him. He charged 
the police here with making no satisfactory effort to quiet the restlessness of 
of the crowd and thus forestall violence. Justice Black prophesied that while 
the Court’s three decisions taken together probably prevent the imposition 
of prior restraints, police now have carte blanche to silence a speaker “as 
soon as the customary hostility to his views develops.” Mr. Justice Douglas, 
joined by Mr. Justice Minton dissented separately; like Justice Black, they 
saw no suggestion in the record of a breach of the peace which the police 
could not control. 

Apparently Syracuse imposed no requirement of a permit for street corner 
speeches like Feiner’s, and hence it may be suggested that the police had 
insufficient notice of the need to make adequate preparations for protection. 
But where it does appear that the police are in a position to estimate the 
probable reaction to a speech in advance and easily cope with it, the Court 
should be reluctant to uphold the silencing of a speaker in the absence of a 
strong showing of the likelihood of imminent violence. Granting the validity 
of Mr. Justice Frankfurter’s statement that the constitution does not require 
the police to “proceed against the crowd, whatever its size and temper, and 
not against the speaker,” where the police have been put on the alert they 
should be held to a stricter duty with regard to the protection to be given 
a street-corner speaker in the face of a hostile crowd. 
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The majority and dissenters show a wide divergence in view as to the 
respect to be accorded state court determinations of the explosiveness of the 
reaction to a street corner speech. The record references marshaled in the 
different opinions do not convince that intelligent police action could not 
have kept incipient hostility from proceeding further. However, unless the 
Supreme Court is to attempt to perform the function of a super police court, 
for which it is ill-equipped, doubts must generally be cast in favor of the 
good faith of the lower courts. Of course, the lower courts’ dislike for the 
speaker’s views may be masked behind findings, based on police testimony, 
that imminent violence was likely even though there was little more than 
the usual murmurings of disagreement from the crowd. Yet the trial court 
may be compelled, reluctantly perhaps, to resolve its own doubts in favor 
of the good faith of the police because of inability accurately to recapture 
the shifting currents and nuances of a street meeting. An appellate court 
far removed from the local scene labors under the even more severe handicap 
of sifting and weighing the content of a cold record, a task which in the 
nature of things the Supreme Court cannot perform entirely de novo. 

The Feiner case serves to emphasize that there is no substitute for tolerant 
detachment and watchful restraint on the part of both police and lower 
courts. The Supreme Court can perform only a limited corrective role, fre- 
quently long after a wave of local intolerance has spent its force. In the last 
analysis, it is popular support of basic freedoms for all that creates the climate 
in which their official protection can flourish. 


DEAN MILK CO. V. CITY OF MADISON 


This decision gives a perfect demonstration that constitutional adjudica- 
tion is not an exercise in absolutes. The constitutionality of an ordinance of 
the City of Madison, Wisconsin, which forbade the sale of pasteurized milk 
unless it had been pasteurized and bottled within five miles of the center 
of Madison at a plant approved by the City’s Department of Public Health, 
was upheld by the Wisconsin Supreme Court in an action for declaratory 
judgment brought by petitioner, an Illinois corporation. In an opinion by 
Mr. Justice Clark, the United States Supreme Court invalidated the five-mile 
pasteurization limit and remanded the cause for consideration of another 
portion of the ordinance. 

The ordinance had the effect of excluding from the Madison market milk 
produced and pasteurized outside Wisconsin, and thus it discriminated 
against interstate commerce in favor of local producers. fence, the Court 
held that the limitation could not stand as a health measure within the 
Wisconsin police power if reasonable and adequate nondiscriminatory 
alternative means of protecting the local populace are available. The Model 
Milk Ordinance recommended by the United States Public Health Service 
was thought by the Court to present such an alternative, since it had been 
characterized by the Madison health commissioner as equally acceptable and 
had been approved by the Wisconsin State Health Department. 
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Mr. Justice Black, joined by Mr. justice Douglas and Mr. Justice Minton 
in dissent, attacked the Court’s reliance upon the “reasonable alternative” 
test as elevating “the right to traffic in commerce for profit above the power 
‘of the people to guard the purity of their daily diet of milk.” But the 
dissenters’ emphatic assertions of the importance of the protection of public 
health does little to advance solution of the problem of accommodating that 
interest under the police power with the interest in the free flow of trade 
protected by the commerce clause from local interference. In theory, it would 
seem that, as suggested by Justice Black, the Court should have permitted 
the Wisconsin courts on remand to consider in the first instance whether a 
reasonable alternative pattern of regulation was possible. However, the 
Court apparently thought the evidence on this point sufficiently clear and 
perhaps feared to invite the possible weighting of records in state courts 
favorably disposed to local ordinances. 

The decision may serve to identify Mr. Justice Minton with those who 
minimize the scope of the constitutional freedom of interstate business from 
local regulation. But the dissenters should not be thought supporters of 
“states’ rights” as such for they have shown their willingness in the past to 
uphold congressional assertion of paramount federal regulatory authority. 


NLRB V. GULLETT GIN CO. 


Under § 10(c) of the National Labor Relations Act as amended, the 
National Labor Relations Board is authorized to require a party guilty of 
an unfair labor practice “to take such affirmative action including reinstate- 
ment of employees with or without back pay, as will effectuate the policies 
of this Act.” In this case a unanimous Court, through Mr. Justice Minton, 
held that it is neither beyond the Board’s power nor an abuse of its dis- 
cretion here to order back pay without permitting deduction for unemploy- 
ment compensation benefits enjoyed by the discharged employees during the 
period involved. 

Adverting to Republic Steel Corp. v. NLRB, 311 U. S. 7, the Court reas- 
serted that the Board’s power is remedial rather than punitive and that 
back-pay awards should be reduced by the amount of the employees’ net 
earnings from other employment. Nevertheless, the Court concluded that 
the Board’s action in the instant case did not make the employees more than 
whole. The reasons assigned were that the payments from the unemployment 
compensation fund were collateral rather than direct benefits, and that, since 
no consideration was or should be given by the Board to the employees’ col- 
lateral losses, none need be given to collateral benefits they may have re- 
ceived. This does not seem to reflect Chief Justice Hughes’ statement for the 
Court in the Republic Steel case that the Board’s function in respect of back 
pay is “to make good to the employees what they lost through the discrimina- 
tory discharge.” However, the Court attached great weight to the considera- 
tion that the relation of remedy to policy is largely a matter for adminis- 
trative determination. 
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COMMITTEE ON FOREIGN LAW 
COMMITTEE ON INTERNATIONAL LAW 


REPORT ON AMERICAN INVESTMENTS ABROAD 


INTRODUCTION 


This report is the joint effort of the Association’s Foreign Law and Inter- 
national Law Committees. The primary responsibility of the Foreign Law 
Committee has been to indicate the kind of legal protection which American 
enterprise seeks when it goes abroad and the legal impediments found 
abroad which have a restricting effect on the flow of American capital. 
The primary responsibility of the International Law Committee has been 
to suggest methods by which the Government of the United States can seek 
the gradual elimination of the more important restrictions on American 
investment and undertake other measures designed to encourage American 
enterprise in and the flow of American capital to foreign countries. Your 
Committees are of the opinion that it is not in the province of the Association 
to question or criticize the foreign economic policy of the United States as 
it has been laid down by the President and the Department of State. How- 
ever, the Association can serve a useful purpose in pointing out legal 
obstacles to the carrying out of our foreign economic policy and in suggesting 
methods by which that policy may be furthered. 

It cannot be expected of course that all of the obstacles below enumerated 
on American investment abroad can be removed, for a long time to come. 
However, to the extent that these restrictions are removed or alleviated, it 
can be expected that American private enterprise can and will do a better 
job in increasing world production and developing sound economic relation- 
ships. The so-called “Point IV” program was designed not as a program to 
commence operating in an ideal world, but as a means of bringing about 
order and stability by increasing production in those parts of the world 
where development lags. The attainment of this objective requires the co- 
operation of private enterprise and we cannot wait until all outstanding 
legal issues are settled, nor until political conditions satisfactory to American 
investors obtain throughout the world. Finally, it must be recognized that 
social systems differ according to the capacities and traditions of peoples, and 
that American private enterprise must not expect to change these systems. 


Editor’s Note: This report will be presented to the Stated Meeting of the Association 
on March 13, 1951. 
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STATEMENT OF FOREIGN ECONOMIC POLICY 
AND PRINCIPLES GOVERNING INVESTMENTS ABROAD 


The foreign economic policy of the United States encourages private in- 
vestment of American capital abroad. This is dramatically emphasized by 
the Point IV Program for assistance to under-developed countries. The 
protection of American investments abroad becomes consequently of ever- 
greater importance, not only to the investor concerned, but also to the success 
of the foreign economic policy of this country. 

Principles governing such investments are: 


1. Foreign enterprise should have the right to manage its business. 

2. Foreign enterprise should receive treatment not less favorable than 
that accorded to local enterprise. Minimum standards of fair treat- 
ment should be observed. 

3. Foreign enterprise should be assured of the withdrawal of earnings 
on capital investment within reasonable limits and of the converti- 
bility of such withdrawal. 

4. Foreign enterprise should be protected against expropriation ex- 
cept in the exercise of paramount public policy in which event 
any expropriation should be accompanied by adequate and prompt 
payment of compensation to be determined in fair and speedy 
proceedings. 


IMPEDIMENTS TO AMERICAN INVESTMENTS ABROAD 


There are a variety of measures of foreign governments which interfere 
with sound American investment. Their discriminatory and even confiscatory 
character is not always obvious. Sometimes legislation is unsatisfactory, but 
more often its application in practice becomes harmful to the interests of 
the foreign investor. 

For any consideration of remedies through diplomatic protection by 
bilateral treaties, other agreements, or international agencies, it will be 
necessary to investigate the legal character and effects of possible obstacles 
to American investments abroad under foreign law or practice. 

Impediments to American investments abroad may be found in the terms 
or the application of the following: 


I. Right to engage in business in a foreign country. 
a. Direct prohibition against foreign investment in certain fields, e.g. 
in industries considered strategic, and in real property. 
b. Licensing of new enterprises. 
i. Direct licensing in countries where no new enterprise, whether 
domestic or foreign, will be allowed except with a license from 
the appropriate authorities; it is probable that such type of 
licensing will be of great importance in any socialist state where 
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“planning” is considered important, in order to forestall invest- 
ment in uneconomic or “luxury” enterprises. 

ii. Indirect methods of licensing, such as the withholding of labor 
permits for the foreign personnel necessary to establish or main- 


rod tain an enterprise, health requirements such as those sought 

he to be applied in France against Coca-Cola, zoning and other re- 

er. quirements with respect to the location of industry, etc. 

“ess c. Laws or regulations with respect to the establishment of branches 
by foreign corporations. 

d. Obtaining exit permits for foreign personnel. This, it is under- 
stood, has been quite a problem in Communist China, where, in 
effect, foreign personnel have been held as hostages. 

II. Form of organization, ownership and management of local corporations, 
in which foreigners have an equity interest. 

a. Requirements that a certain proportion of the directors and man- 
agers of the corporation be nationals of the foreign country. 

b. Requirements that a certain proportion of the stock of the corpora- 
tion be owned by nationals of the country concerned; this type of 
restriction may be of considerable importance if there is a shortage 
of available capital for investment in the country, so that the partic- 
ipation of national interests is difficult to obtain. 

c. Limitation on the voting power of (foreign) majority stockholders. 

Ill. Taxation. 
- a. Tax laws where income of enterprises as a whole, including income 
“7 earned outside of the country involved, is subjected to taxation by 
or the country concerned. 
of b. Problems in connection with the taxation of such corporations, i.e., 

existence of withholding taxes on dividends, etc. 

3 c. Effect of the internal tax structure of the country concerned on the 
he enterprise (“more burdensome taxes’’). 

lV. Control of foreign exchange. 
ms 


a. Limitations on remittance of earnings, under regulations of general 
application or those which are applicable only to specific industries, 
such as the English requirements with respect to the remittance of 
the profits of exhibition of American motion pictures (under which 
a portion of the earnings must be reinvested in the country). 

b. Restrictions upon imports necessary to the business of the foreign 
owned enterprise or upon payments therefor. 

c. Exchange controls affecting the right to withdraw in dollars or 
other foreign currency (convertibility) either the amount of the 
original investment or profits accrued thereon. 
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V. Labor. 


a. Labor and immigration regulations, e.g., requirements that a cer- 
tain proportion of the employees be natives of the country in- 
volved, and extension of this requirement into the category of 
resident agents, traveling salesmen, and managerial personnel. 
Prejudicial labor union practices and laws with respect thereto; 
this may be important in cases where a large American company in 
a relatively undeveloped country is by far the largest employer, 
e.g., the United Fruit Company in Guatemala, which it is under- 
stood, is the target of “general laws” applicable to all employers 
of more than a given number of employees; or the position of the 
American oil companies in Mexico prior to expropriation, when 
they were objects of unrealistic wage demands from their unionized 
employees, backed by the Government. 


VI. Conduct of judicial and administrative proceedings. 


Courts and administrative agencies prejudiced against the “rich 
foreign corporation.” 


VII. Subsidies and other discriminatory protection to national competitors. 


a. Subsidies to industries owned by nationals or other protection 
granted to national competitors of American or other foreign enter- 
prises (export subsidies). 

. Other governmental interference in current management of the 
enterprise, for example, the price control and rationing system, if 
any, which could be applied to put the foreign owned enterprise 
at a great competitive disadvantage, especially if imported ma- 
terials are involved. 


VIII. Laws and regulations relating to the recognition or protection 
patents, trade-marks, copyrights and other industrial property rights. 
IX. Taking of property. 
a. Imposition of fines and retroactive taxes in order to reduce the 
effective proceeds that can be withdrawn in case of liquidation. 
b. Condemnation for a public use and other forms of “involuntary 
transfer” of assets. 
Appropriation of foreign assets by the governments concerned 
when subsidiaries of American companies registered under do- 
mestic law are considered “nationals” whose assets may be 
marshalled or vested. 
Nationalization of an industry on a non-discriminatory basis, e.g., 
England and France. 
. Confiscation on a discriminatory basis (this category may well be 
partially coextensive with category “d” above); the best example 
of such proceedings being furnished by the satellite countries of 
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Eastern Europe where proof of violations of criminal law is 
obtained through, for example, confessions of espionage, etc., in 
order to deny foreign investors the right to compensation. 

. Effect of nationalization on debt claims owed to foreign investor, 
e.g., the recent Czechoslovak nationalization law which permits the 
Government to cancel the “economically unjustified debts” of a 
nationalized enterprise. 


X. Inadequacy of compensation on nationalization or other taking. 


a. Is it sufficient that the foreign investor is given the same treatment 
as the native investor (minimum standard)? 

. Is compensation adequate if given in long-term government bonds 
or in long-term bonds of the nationalized industry, interest being 
dependent upon earnings? 

. Is the procedure for determination of the amount of compensation 
and its valuation adequate? 

. Is participation of representatives of the American investors in 
such proceedings assured, both on the domestic and international 
level (special arbitration)? 


METHODS BY WHICH LEGAL OBSTACLES 
TO AMERICAN INVESTMENT ABROAD 
MAY BE REMOVED OR ALLEVIATED 


Bearing in mind that conditions considered ideal by investors are not likely 
to be fully attained, nevertheless the following proposals would, in the 
opinion of your Committees, facilitate American investment in foreign areas: 


1. The negotiation of bilateral investment treaties, having as their 
purpose the elimination, where practicable, of the impediments 
above mentioned, and giving assurance that in the event of expro- 
priation American enterprise will receive prompt, adequate and 
effective compensation and will have recourse to an appropriate 
international forum to enforce its rights thereto. 

. Recognition in our own tax laws that income from new investments 
under Point IV should be taxed in the country of investment rather 
than in the country from which the capital proceeds, and applica- 
tion of this principle to income earned abroad by American citizens 
for personal services rendered under Point IV while abroad, regard- 
less of the length of the duration of the service. A supplementary 
proposal would be a more liberal depreciation allowance for Ameri- 
can investment abroad predicated on the greater risks involved. 

. Expanded programs through the United Nations and inter-govern- 
ment programs in fields of health, sanitation, education and food 
supply, and other fields not adapted to private enterprise, designed 
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to raise the standard of living in underdeveloped countries, as 
being one of the most effective ways to improve the investment 
climate. 

. The creation of a new international private financing facility de- 
signed for the purpose of stimulating foreign investment and as- 
suring the private investor of currency convertibility. 


Your Committees present the following resolutions and move for their 
adoption: 

RESOLVED, that The Association of the Bar of the City of New 
York, mindful of its responsibility to assist the Government in accom- 
plishing the aims of its foreign economic policy, confident that the 
private enterprise system provides the most practical known way of 
attaining the objectives of that policy, and believing that the en- 
couragement of American investment abroad is an important means 
to world peace and stability and to insuring our own national security, 
approves the foregoing report; and further 

RESOLVED, that the President of the Association be requested to 
present the report and these resolutions to the Secretary of State. 


Respectfully submitted, 
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CONGRESSIONAL POWERS UNDER THE CONSTITUTION 


When there is no vision the people perish 
Proverbs xxxix, 18 


The spirited debates which have been held recently on foreign 
affairs are within the traditions of the historic role of our national 
legislature. That Congress should legislate and inform the people 
of this country in matters of public policy was the intent of the 
framers of the Constitution. 

Congressional responsibility thus assumed, deriving its strength 
and vitality from the desires and sentiments of the people, can 
buttress parliamentary government throughout the world. It can 
create a stronger faith in all the sanctuaries of liberty and free- 
dom. This checklist may lead to a renewed interest in the litera- 
ture on Congressional Powers. 
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by attorneys in real estate conveyancing... 


@ Carrying a deep sense of responsibility to attor- 
neys for each title insurance policy issued by us 
since 1883... 


These facts—plus enlightened self-interest—may 
suggest that you, as an attorney, help us develop 
an even stronger and better Title Guarantee and 
Trust Company by making our many convenient 
offices your headquarters for title insurance. 


 Jenst in Abe York e 
TiTLE GUARANTEE 


AND 


TRUST COMPANY 


Chartered 1883 


Main Office: 176 BROADWAY, NEW YORK 7, N. Y. 
WOrth 4-1000 


MANHATTAN, 6 E. 45th St. JAMAICA, 90-04—161st St. BROOKLYN, 175 Remsen St. 
WOrth 4-1000 JAmaica 6-3300 WOrth 4-1000 
BRONX, 370 East 149th Street WHITE PLAINS (Westchester), 70 Grand Street 
MOtt Haven 5-0600 White Plains 6-7600—FAirbanks 4-5454 


MINEOLA (Nassau), Old Country Road & Franklin Avenue 
GArden City 7-3660—F leldstone 7-0889 


RIVERHEAD (Suffolk), Griffing Avenue ST. GEORGE, S. 1. (Richmond), 56 Bay St. 
Riverhead 2300 Gibraltar 7-4500 














Fiduciaries Financial Service 





This service is to assist individuals acting as Executor, 
Administrator, Trustee or Guardian—their Counsel, 
Accountants or Advisors. 


By appointment of Bankers Trust Company as Cus- 
todian or Agent, fiduciaries may relieve themselves of 
the worries and details of property management and 
the keeping of pertinent records. The following serv- 
ices may be obtained in whole or in part as the fiduciary 
and his counsel require: 


Safekeeping of Securities Investment Advisory Service 


Collection of Dividends Complete Estate and Income 
and Interest Tax Administration 
Handling of Security Preparation of Court 
Sales and Purchases Accountings 


Stock Transfers Depositary under Court Order 


You are cordially invited to write Personal Trust 
Department, Bankers Trust Company, 16 Wall Street, 
New York 15, for full information. We shall be glad to 
send you a printed outline of the services we render 
as agent for individual executors. 








BANKERS TRUST COMPANY 


NEW YORK 


Member Federal Deposit Insurance Corporation 

















BAR ASSOCIATION 
STENOGRAPHIC SERVICE 


BAR BUILDING 


36 WEST 44th STREET 
Murray Hill 2-0606 


THE BAR ASSOCIATION STENOGRAPHIC SERVICE 


is equipped to render stenographic service of all 


kinds, although it specializes in legal work. Expert 


reporters, who are also notaries, are available to take 
testimony, hearings, depositions and references. 
Copying from type or manuscript is done quickly 
and accurately. Photostating of any material —in- 
cluding excerpts from books in the Association 
library —is one of the functions of the Service. 
Stenographic service may be arranged by appoint- 


ment evenings, Saturdays, Sundays and holidays. 
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THE ASSOCIATION OF THE BAR OF THE CITY OF NEW YORK 


announces the publication in October of 


THE NINTH ANNUAL BENJAMIN N. CARDOZO LECTURE 


YIELDING PLACE TO NEW 


Rest versus Motion in the Conflict of Laws 


By 


HERBERT F. GOODRICH 


Circuit Judge, United States Court of Appeals, 
Third Circuit 


With an Introduction by Ralph M. Carson 


Cloth Bound, Octavo. $1.50 


This volume may be ordered from the Librarian of the Association 
42 West 44th Street 

















United States Crust Company 
of Nem York 


CHARTERED 1883 


45 WALL STREET, NEW YORK 


Executor + Trustee « Investment Adviser 


Custodian of Securities 


Corporate Trustee 


Pension Trustee 


BOARD OF TRUSTEES 


James H. Brewster, Jr. 
Vice-President 
Aetna Life Insurance Company 


G. Forrest BuTTERWORTH 
Cadwalader, Wickersham & Taft 


Hamitton Hapiey 
Lawyer 


Joun M. Hartan 
Root, Ballantine, Harlan, Bushby 
& Palmer 


Barkuie HENRY 
New York 


Francis T. P. Plimpton 
Debevoise, Plimpton & McLean 


RICHARDSON Pratt 
Charles Pratt & Company 


Rotanp L. RepMonpD 
Carter, Ledyard & Milburn 


Ratpu T. Reep 
President 
American Express Company 
JoHN SLOANE 
Chairman of the Board 
W. & J. Sloane 
ALEXANDER STANDISH 
J. H. Whitney & Co. 
Wii A. W. Stewart 
Stewart & Shearer 
BENJAMIN STRONG 
President 
Epwin S. S. SUNDERLAND 
Davis Polk Wardwell 
Sunderland & Kiendl 
Freperick K. Trask, Jr. 
Payson & Trask 
James M. TreNnAry 
Vice-President 
HerMAN FrascH WuHiton 
President 
Union Sulphur & Oil Corporation 





Member 
Federal Reserve System 


New York Clearing House Association 


Federal Deposit Insurance Corporation 











Suppose you passed away 
suddenly. Would the Executor of 
your estate know where to look for 
your bankbooks, money, insurance policies, 
bonds? Last year in New York alone, banks turned over to 
the state almost $1,000,000 in unclaimed deposits! 


Since it is inevitable that your worldly goods will pass to 
others make certain that the right people inherit and actually 
receive them. Follow these four basic steps: 

1. Tell your attorney now what you own and to whom it should go. 

2. Have your attorney then draw a Will—and review it regularly. 


3. In your Will, name a capable and experienced Executor in whom 
you have confidence. 


4. Keep an up-to-date written record of where your possessions 
(and Will) are located. 


*The palest ink is better than the most retentive memory— 
ancient Chinese proverb. 


CHEMICAL BANK 


TRUST COMPANY 


Founded 1824 
30 BROAD STREET, NEW YORK (15) 


14 conveniently located banking offices 
in Greater New York 


Member Federal Deposit I e Corp 

















J.P. MORGAN & CO. 


INCORPORATED 


NEW YORK 


Testamentary Trusts 
Pension Trusts 


Voluntary Trusts 
Corporate Trusts 


Executorships 


DIRECTORS 


GEORGE WHITNEY 
Chairman 
R. OC. LEFFINGWELL 
Vice-Chairman 
ARTHUR M. ANDERSON 


Chairman Executive Committee 


HENRY C. ALEXANDER 
President 








r.0. R. ATKIN 
Vice-President 


PAUL C. CABOT 
President State Street 
Investment Corporation 


BERNARD &. CARTER 
President 
Morgan & Cie. Incorporated 


CHARLES 8. CHESTON 


JOHN L. COLLYER 
Chairman and President 
The B. F. Goodrich Company 


H. P. DAVISON 
Vice-President 


CHARLES D. DICKEY 
Vice-President 


M.D. JAY 
Chairman 
Morgan & Cie. Incorporated 


DEVEREUX OC. JOSEPHS 
President New York Life 
Insurance Company 


THOMAS 8. LAMONT 
Vice-President 


L. F. McCOLLUM 
President 
Continental Oil Company 
GUSTAV METZMAN 


President New York Central 
Ratiroad Company 


JUNIUS 8. MORGAN 
Vice-President 


4LFRED P. SLOAN, JR 
Chairman General Motors 
Corporation 


JAMES L. THOMSON 
Chairman Finance Committee 
Hartford Fire Insurance Company 


JOHN 8. ZINSSER 
Chairman Sharp & Dohme Inc. 
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